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SETTLEMENT AGREEMENTtc "INTRODUCTION"\l
INTRODUCTION

This Settlement Agreement is entered into by and among John Doe 2, individually and as the representative for the Prospective Class (as defined in Paragraph 1), John Doe 3, John Doe 4, Jane Doe 5, John Doe 6, John Doe 7 (collectively, the “Plaintiff Class”) and SBCSS (as defined in Paragraph 4) to resolve that class action lawsuit as between the Plaintiff Class and SBCSS in that action filed in United States District Court for the Central District of California, Eastern Division under docket number EDCV 02-962 SGL involving policies and practices at the County of San Bernardino Juvenile Court Schools (as defined in Paragraph 12.17).  In consideration of the covenants and undertakings set forth herein and intending to be legally bound thereby, the Plaintiff Class and SBCSS agree that all of Plaintiff Class’ claims for relief against SBCSS which were asserted in the First Amended Complaint filed on or about April 17, 2003, including any claims against employees and officers of SBCSS, shall be resolved on the following terms as set forth in this Settlement Agreement.
1. Plaintiff Class 

Plaintiff Class include the named plaintiff and class representative, John Doe 2, by and through his guardian ad litem, Jack Doe, the Individual Class Members as identified in Paragraphs 24 through 24.6, and the members of the Prospective Class, as defined in Paragraph 2, below.  

2. Prospective Class 

Pursuant to the March 24, 2004 Order of District Judge Robert J. Timlin pertaining to class certification, the Prospective Class is comprised of the following:  “All present and future minors in San Bernardino County, California who, have or will have disabilities; and who, because of such disabilities have suffered or will suffer disability-related discrimination; and who need or will need reasonable accommodations and/or reasonable modifications in accordance with federal and state disability laws and special education and related services, and who are or will be incarcerated in San Bernardino County Juvenile Hall, or as an alternative to juvenile hall, are residing in or will reside in unlocked residential placement facilities in the County of San Bernardino.”

3. Retrospective Class

Pursuant to the March 24, 2004 Order of District Judge Robert J. Timlin pertaining to class certification, the Retrospective Class was comprised of the following: “All minors in San Bernardino County, California, who have or had disabilities and who, because of their disabilities, suffered disability related discrimination, and who needed reasonable accommodations and/or reasonable modifications in accordance with federal and state disability laws, and special education and related services, and who were incarcerated in San Bernardino County Juvenile Hall, or as an alternative to juvenile hall have resided in unlocked residential placement facilities in the County of San Bernardino.”  Pursuant to the February 7, 2006 Order of the Court, the Retrospective Class was decertified and is not a party to this Settlement Agreement. 

4. SBCSS

“SBCSS” is the San Bernardino County Superintendent of Schools and Superintendent Herbert Fischer.

5. Jurisdiction

The United States District Court for the Central District of California has subject matter jurisdiction pursuant to 28 U.S.C. §§ 1331, 1343(3) and 1343(4).

6. Complaint Filing Date

This action was filed on September 26, 2002.

7. Relief Sought

In the First Amended Complaint, filed on or about April 17, 2003, Plaintiff Class requested injunctive relief regarding the conditions and practices at San Bernardino Juvenile Hall Facilities and Juvenile Hall Schools.  Plaintiff Class alleged these conditions and practices violated the Americans with Disabilities Act, 42 U.S.C. §§ 12130, et seq. (“ADA”); the Individuals with Disabilities Education Act, 20 U.S.C. §§ 1400 et seq., (“IDEA”); the Rehabilitation Act of 1973, 29 U.S.C. § 791 et seq. (“Rehab Act”); the Federal Civil Rights Act, 42 U.S.C. § 1983; the Due Process and Equal Protection clauses of the Fifth and Fourteenth Amendments to the United States Constitution; and various California statutes and common laws, including California Civil Code Section 52.1.  Plaintiff Class alleged numerous deficiencies in the conditions and practices in the Juvenile Hall Facilities and Juvenile Hall Schools, including deficiencies in educational services, mental health services, disciplinary policies, staffing and training, grievance procedures, as well as the use of unnecessary and excessive force on youth confined in the facilities.

8. Answers 

On May 13, 2003, SBCSS answered the First Amended Complaint denying the material allegations of the First Amended Complaint. 

9. Class Certification

On March 24, 2004, the Court certified the case as a class action under Rule 23(a) and (b)(2) of the Federal Rules of Civil Procedure.

10. Settlement Discussions

By agreement of the parties, settlement discussions were held before the Honorable Stephen G. Larson, Magistrate Judge.

11. Judge for All Purposes

On May 19, 2005, by agreement of the parties, Magistrate Judge Larson was appointed to preside over this case for all purposes.

DEFINITIONStc "DEFINITIONS"\l
12. Introduction

The following terms have the following meanings and/or definitions as used in this Settlement Agreement, unless otherwise specified.

12.1 Accommodation

The term “Accommodationtc "Accommodation"\l 2” refers to reasonable modifications to SBCSS rules, policies, or practices, or the provision of auxiliary aids and services, necessary to provide a Youth with a Disability the benefit of services, programs and activities, including but not limited to 42 U.S.C. § 12131, et seq., 29 U.S.C. §§ 791, et seq., 20 U.S.C. § 1401, et seq., Cal. Educ. Code §§ 56026, et seq., 56030.5, et seq., 56040, et seq., and 56338, et seq.

12.2 Compliance Director

The term “Compliance Directortc "Compliance Director "\l 2” refers to a Division Director appointed by the County of San Bernardino Probation Department in consultation with Plaintiff Class’ counsel to coordinate the implementation of the terms of the settlement agreement between the Plaintiff Class and Probation.

12.3 Consult Services

The term “Consult Servicestc "Consult Services"\l 2” refers to the program of the Probation Department that provides mental health services to Youth in the Juvenile Hall Facilities, or any successor agency or program.

12.4 Court 

The term “Courttc "Court"\l 2” refers to United States District Judge Stephen G. Larson, who has been designated to conduct any and all further proceedings in this matter pursuant to 28 U.S.C. § 636(c) and Local Rule 73-2, or any other Judge or Magistrate Judge assigned to the case.

12.5 DBH 

The term “DBHtc "DBH"\l 2” refers to the San Bernardino County Department of Behavioral Health.

12.6 Disability

The term “Disabilitytc "Disability"\l 2” (or “Disabilities” as the case may be) refers to a physical or mental impairment that limits one or more of the major life activities of an individual, pursuant to California or federal law, including, but not limited to, those conditions listed and defined in 42 U.S.C. § 12102, as well as the following conditions: mental retardation, hearing impairments (including deafness), speech or language impairments, visual impairments (including blindness), serious emotional disturbance (hereinafter referred to as “emotional disturbance”), orthopedic impairments, autism, traumatic brain injury, other health impairments, or specific learning disabilities, which by reason thereof, create the need for special education and related services, all of which are defined by 20 U.S.C. § 1401 (3) (A); Cal. Educ. Code §§ 56026, 56026.5 56030.5, 56338; Cal. Gov’t Code § 12926. 

12.7 Discipline

The term “Disciplinetc "discipline"\l 2” refers to Probation Department activity designed to react to and modify, correct or ameliorate inappropriate behavior exhibited by a Youth.  It is distinguished from activity designated as “control,” which is activity on the part of custodial staff taken to include any defensive technique or tactic which is reasonably employed by Probation personnel under immediate and exigent circumstances to protect the safety of wards, staff and/or the general public.
12.8 Education Monitor

The term “Education Monitortc "Education Monitor "\l 2” refers to the person holding the position of Area Director, Administrator or Assistant Superintendent of the Student Services Division of SBCSS, who is designated by SBCSS to coordinate the implementation of the terms of this Settlement Agreement.
12.9 Education Staff

The term “Education Stafftc "Education Staff"\l 2” refers to any employee who works at the Juvenile Hall Schools or for SBCSS or the Superintendent of Schools or the Special Education Local Area Plan (“SELPA”), which includes without limitation any agent, independent contractor or intermediary hired or retained by or on behalf of the Juvenile Hall Schools.  

12.10 Housing Unit 

The term “Housing Unittc "Housing Unit"\l 2” refers to the area of the Juvenile Hall Facilities where Youths reside, or may reside, including other program areas within the facilities.

12.11 IEP

The term “IEPtc "IEP"\l 2” refers to an Individualized Education Program, as defined by 20 U.S.C. § 1401(14) and Cal. Educ. Code § 56032.

12.12 IEP Meeting

The term “IEP Meeting” refers to the conference at which a Student’s IEP is developed, as defined in Cal. Educ. Code § 56032 and 20 U.S.C. § 1401(14).

12.13 Intake

The term “Intaketc "Intake"\l 2” refers to the first twenty-four (24) hours after a Youth arrives for admission into the Juvenile Hall Facility, or the period before being assigned to a Housing Unit, whichever is shorter.

12.14 Intervention

The term “Intervention” refers to appropriate mental health involvement, including referrals, treatment, accommodations, or further assessments.

12.15 JJOP

The term “JJOPtc "JJOP"\l 2” refers to the Juvenile Justice Outpatient Program, a program of DBH that provides treatment and consultation services to Youth in Juvenile Hall Facilities, or any successor and/or adjunct agency or program, including but not limited to that program known as “JETS” which performs a similar or equivalent service at West Valley Juvenile Hall.

12.16 Juvenile Hall Facility

The terms “Juvenile Hall Facilitytc "Juvenile Hall Facility"\l 2” and “Juvenile Hall Facilities” refer to each of the following facilities, both collectively and separately, as the case may be:  the Central Valley Juvenile Detention and Assessment Center, West Valley Juvenile Detention and Assessment Center, High Desert Juvenile Detention and Assessment Center, Camp Heart Bar, Regional Youth Educational Facility for Boys and Girls, and any other facility operated by the San Bernardino County Probation Department wherein SBCSS provides educational services.

12.17 Juvenile Hall Schools

The term “Juvenile Hall Schoolstc "Juvenile Hall Schools"\l 2” or “Juvenile Court Schools” refers to the schools attended by Students at Juvenile Hall Facilities. 

12.18 Mental Health Staff

The term “Mental Health Stafftc "Mental Health Staff"\l 2” refers to any employee of DBH, Consult Services, JETS or JJOP who provides mental health service to Youth in Juvenile Hall Facilities, including without limitation, any agent, independent contractor or intermediary hired or retained to provide such services by the Department of Behavioral Health.

12.19 MDT

The term “MDT” refers to Multi-Disciplinary Team meetings between Education Staff, Mental Health Staff, medical staff and Probation Staff, and any other invited participants.

12.20 Parent

The term “Parenttc "Parent"\l 2” refers to a Youth’s parent, legal guardian, or other responsible adult with education rights, as identified by Probation or Juvenile Hall Schools.

12.21 PCO

The term “PCOtc "PCO"\l 2” refers to Probation Corrections Officers employed by Probation who work at the Juvenile Hall Facilities.

12.22 Probation

The term “Probationtc "Probation Department"\l 2” refers to the San Bernardino County Probation Department, which operates Juvenile Hall Facilities and treatment facilities.

12.23 Probation Staff

The term “Probation Stafftc "Probation Staff"\l 2” refers to employees of Probation who work at the Juvenile Hall Facilities and treatment facilities.

12.24 Reintegration

The term “Reintegrationtc "Reintegration"\l 2” refers to case management and planning for return into the community by Probation for a Youth.tc "Reintegration"\l 2
12.25 Related Services

The term “Related Servicestc "Related Services"\l 2” refers to essential support services that a Student requires in order to benefit from his or her Special Education program, as defined by 20 U.S.C. § 1401(26)(A) and (B); 34 C.F.R. § 300.24; Cal. Educ. Code § 56363 (referred to as “designated instruction and services”); Cal. Code Regs. Tit. 5, §§ 3051 et seq.

12.26 School Records

The term "School Recordstc "Education Records"\l 2" refers to any item of information, including student history, directly related to an identifiable student, that is maintained by a school district or school employee, as further defined by 20 U.S.C. § 1232g(a)(4)(A) or Cal. Educ. Code § 49061(b).

12.27 Section 504

The term “Section 504tc "Section 504"\l 2” refers to Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. §§ 791 et seq., and any of its related and implementing regulations.

12.28 Special Education

The term “Special Educationtc "Special Education"\l 2” refers to specially designed instruction, at no cost to the Parent, to meet the unique needs of individuals with exceptional needs, whose educational needs cannot be met with modification of the regular instruction program, and Related Services, at no cost to the Parent, that may be needed to assist these individuals to benefit from specially designed instruction.

12.29 Special Education Staff

The term “Special Education Stafftc "Special Education Staff"\l 2” refers to any employee involved in the provision of Special Education or Related Services at the Juvenile Hall Schools, including without limitation, any agent, independent contractor or intermediary hired or retained by or on behalf of the Juvenile Hall Schools. 

12.30 Visiting Area

The term “Visiting Areatc "Visiting Area"\l 2” refers to the area of the Juvenile Hall Facilities where Parents or others wait to visit with Youth, and those areas in which the visits themselves take place.

12.31 Youth/Student

The term “Youth” or “Studenttc "youthorstudent"\l 2” refers to any child or minor residing at any Juvenile Hall Facility or treatment center operated by the San Bernardino County Probation Department.

12.32 Youth Kept on the Unit
The term “Youth Kept on the Unit tc "Segregated"\l 2” refers to the conditions of “lock down,” withdrawal from group participation, loss of free time, special program, or other circumstances that restrict Youth from attending school or participating in other programs in the Juvenile Hall Facilities or Juvenile Hall Schools.

SCOPE OF AGREEMENTtc "SCOPE OF SETTLEMENT AGREEMENT"\l
13. Fairness

The parties, by and through their respective counsel, represent to the Court that this Settlement Agreement is fair, reasonable, and adequate to protect the Plaintiff Class in accordance with the standards of Rule 23(e) of the Federal Rules of Civil Procedure.

14. Effective Date

This Settlement Agreement shall be effective on September 1, 2006 (hereafter, the “Effective Date”).  This Settlement Agreement shall remain in effect for a period of three (3) years.

15. No Admission of Liability

This Settlement Agreement is not to be construed as an admission of any liability or violation of law by the SBCSS, including those allegations set forth in the First Amended Complaint.

16. Binding Agreement

When this Settlement Agreement becomes effective, it will be binding on the Plaintiff Class, the SBCSS, and their agents, employees, assignees, and successors.

17. Preclusive Effect

This Settlement Agreement is preclusive as to injunctive relief as described in this Settlement Agreement, and individual damages claims in existence as of the execution of this Settlement Agreement by Individual Class Members, as identified in Paragraphs 24 through 24.6. 

18. New Claims Not Precluded

This Settlement Agreement shall not be construed to prevent new litigation on claims existing after the execution of this Settlement Agreement.  

19. IDEA/ADA Claims Not Precluded

Nothing in this Settlement Agreement shall preclude the filing and prosecution of any administrative actions provided for under federal and state law in connection with Special Education and Disability rights grievances.   

20. Damages Claims Not Precluded

Nothing in this Settlement Agreement shall preclude the filing and prosecution of any damages claim by any member of the Prospective Class who is not an Individual Class Member identified in Paragraphs 24 through 24.6. 

21. Completeness

This Settlement Agreement sets forth all of the mutual representations, promises, and covenants by and between the parties and that comprise this Settlement Agreement.  There are no other representations, promises or covenants by and between the parties or their counsel that have been made or that have caused any of the parties or their counsel to enter into this Settlement Agreement.  This Settlement Agreement constitutes the sole and entire agreement of the parties with respect to the subject matter hereof.  It may be amended only by an agreement in writing executed by all parties.

CONSIDERATIONtc "CONSIDERATION"\l
22. Primary Focus of Action 

It is acknowledged that the primary focus of this Settlement Agreement is to effectuate positive prospective systemic change which reflect the evolving rights of persons with Disabilities, including learning disabilities, who come to be placed in the custody of defendants, as well as to delineate the legal responsibilities of defendants in exercising custody and providing educational and therapeutic services to the persons in their custody and provide incidental damages to the Individual Class Members.

23. Incidental Damages

As to the individual class members (“Individual Class Members”) identified herein as having potential claims for damages, those individuals collectively agree to accept the total sum of Thirty Thousand Dollars ($30,000.00), to be divided equally amongst the Individual Class Members in exchange for dismissal with prejudice of that action entitled John Doe 2, et al v. County of San Bernardino, et al, filed in the Central District of California, Eastern Division, Case No. EDCV 02-962 SGL.

24. Identities

The Individual Class Members are hereby identified as:

24.1 JD2

JD2, identified in this litigation as John Doe 2, by and through his Guardian ad litem Jack Doe, is now an adult and, as such, enters into this Settlement Agreement on his own behalf.

24.2 
JD3

JD3 is a minor, and as such is represented herein by and through his guardian ad litem Jane Doe 3, who enters into this Settlement Agreement on said minor’s behalf. 
24.3 JD4

JD4 is a minor, and as such is represented herein by and through his guardian ad litem Jack Doe 4, who enters into this Settlement Agreement on said minor’s behalf.
24.4 JD5

JD5, identified in this litigation as Jane Doe 5, is now an adult and, as such, enters into this Settlement Agreement on her own behalf.

24.5 JD6

JD6, identified in this litigation as John Doe 6, is now an adult and, as such, enters into this Settlement Agreement on his own behalf.
24.6 JD7

JD7 identified in this litigation as John Doe 7, is now an adult and, as such, enters into this Settlement Agreement on his own behalf.
25. Claimants/Defendants

The above referenced individuals are collectively referred to as the “Individual Class Members.”  Defendants SBCSS, and its employees, including but not limited to, Herbert Fischer, are to be collectively referred to as “Releasees.”

26. Release

The Individual Class Members and SBCSS hereby forever release, waive and discharge each other and/or its/their respective employees, officers, agents, elected officials, affiliates, successors and assigns, and all other persons and entities, their insurer(s), from any and all claims, demands, actions, causes of action, known or unknown, suspected or unsuspected, that were in existence as of the effective date of the Settlement Agreement, and relate in any manner whatsoever without limitation to all of those matters which were raised or could have been raised by the Individual Class Members in the action entitled John Doe 2, et al. v. County of San Bernardino, et al, filed in the Central District of California, Eastern Division, Case No. EDCV 02-962 SGL.

27. Disputed Claimtc "Disputed Claim"\l 2
The settlement amounts are consideration given in connection with the general release set forth in Paragraph 26 and are the result of a compromise and settlement of disputed claims, and shall never at any time or for any purpose be considered an admission of liability or responsibility on the part of any of the parties herein released.

28. Future Legislation

The parties accept this Settlement Agreement knowing that future federal legislation could place limits on settlement agreements in institutional litigation.  The parties intend that this Settlement Agreement remain in full force and effect if such legislation is enacted.  The parties further intend that, if any provision of this Settlement Agreement is affected by such legislation, such provision is severable and the surviving provisions will remain in full force and effect.

29.  Attorneys Fees and Costs
Within thirty (30) days of the Court’s approval of this Settlement Agreement, Releasees shall pay Plaintiff Class’ counsel the sum of One Hundred Fifty Five Thousand Dollars ($155,000.00) for attorneys fees, costs and expenses incurred by Plaintiff Class’ counsel.  Releasees shall issue a check in the amount of One Hundred Fifty Five Thousand Dollars ($155,000.00) to the Disability Rights Legal Center (“DRLC”), formerly the Western Law Center for Disability Rights, and the Law Offices of Robert Mann and Donald W. Cook, and the Law Offices of Cynthia Anderson Barker, and delivered to Paula D. Pearlman at DRLC, 919 Albany Street, Los Angeles, California 90015.  

30. Dismissalstc "Dismissals"\l 2
The Individual Class Members, and each of them, authorize and direct their attorneys to dismiss SBCSS as soon as possible, upon receipt of the damages, fees and costs identified in Paragraphs 24 – 24.6 and 29 and subject to the terms of this Settlement Agreement, with prejudice as to their claims in the above described actions numbered EDCV 02-962 SGL filed in the United States District Court, Central District of California, Eastern Division.

31. California Civil Code Section 1542 Waivertc "Cal. Civ. Code 1542 Waiver"\l 2
This Settlement Agreement is intended to be a full and final compromise, release and settlement of all claims, demands, actions, causes of action, known or unknown, suspected or unsuspected, relating to the above described incident and matters; and, as a further consideration and inducement for this compromise settlement, the Individual Class Members and SBCSS expressly waive the provisions of Section 1542 of the California Civil Code, which reads as follows:

A general release does not extend to claims which the creditor does not know or suspect to exist in his or her favor at the time of executing the release, which if known by him or her must have materially affected his settlement with the debtor.

32. Complete Release

The Individual Class Members and SBCSS acknowledge that different or additional facts may be discovered in addition to what they now know or believe to be true with respect to the matters herein released, and that they agree that the general release set forth in Paragraph 26 shall be and remain in effect in all respects as a complete and final release of the matters released, notwithstanding any different or additional facts.

33. Non-Assignment of Claimstc "Non-Assignment of Claims"\l 2
The Individual Class Members and SBCSS represent that each is the sole possessor(s) of the claims or causes of action being released, and that they have not individually nor collectively assigned or otherwise transferred said claims or causes of actions. 
34. Forbearance from Suittc "Forbearance from Suit"\l 2
The Individual Class Members and SBCSS agree that they will not, at any time hereafter, commence, maintain or prosecute any action, at law or otherwise, or assert any claim against each other and/or execute or enforce any judgment against the parties herein released, for damages, losses or for equitable relief based on the matters herein released, except as to enforce this Settlement Agreement as provided herein.

35. Parties/Persons Boundtc "Parties/Persons Bound"\l 2
The Individual Class Members and SBCSS agree that the general release set forth in Paragraph 26 shall bind and be binding upon their heirs, personal representatives, executors, administrators, and assigns, and shall inure to the benefit of their agents, employees, servants and successors.

36. Advice of Counseltc "Advice of Counsel"\l 2
The Individual Class Members and SBCSS hereby acknowledge that they have discussed this Settlement Agreement with counsel, who has explained this document, and the Individual Class Members and SBCSS acknowledge that they understand(s) all of the terms and conditions of this Settlement Agreement and that this is a total and final settlement and compromise of all claims being released. 

37. Protective Order

The parties agree to abide by the terms and conditions of the Protective Order for the Protection of Privacy attached hereto as Exhibit A (the “Protective Order”).  The parties shall ensure that any and all individuals and entities participating in the Working Group and/or receiving and reviewing SBCSS records provided to the Working Group and/or Plaintiff Class’ counsel shall agree to abide by the terms and conditions of the Protective Order prior to commencing participation in the Working Group and shall execute an Acknowledgment according to the terms of the Protective Order.
38. Governing Lawtc "Governing Law"\l 2
This Settlement Agreement shall be construed and interpreted in accordance with the laws of the State of California.

39. Severabilitytc "Severability"\l 2
In the event that any covenant, condition or provision of this Settlement Agreement is held to be invalid, void or illegal, it shall be deemed severable from the remainder of this Settlement Agreement and shall no way affect, impair or invalidate any other covenant, condition or other provision of this Settlement Agreement.  If such condition, covenant or other provision shall be deemed invalid due to its scope or breadth, such covenant, condition or other provision shall be deemed valid to the extent of the scope or breadth permitted by law.

40. Signature in Counterpartstc "Signature in Counterparts"\l 2
This Settlement Agreement may be executed in counterparts and may be transmitted via facsimile, each of which shall be deemed to be an original, but such counterparts, when taken together, shall constitute but one agreement.

NOTICE TO CLASS AND COURT APPROVALtc "NOTICE TO CLASS"\l
41. Posting 

Pursuant to Rule 23(e) of the Federal Rules of Civil Procedure, SBCSS shall, within fifteen (15) calendar days after the Court’s approval of the proposed notice (attached as Exhibit B), post at the Juvenile Hall Facilities, specifically at the Juvenile Hall Schools, Housing Units, visiting areas, visitor and reception areas, Youth reception, and Intake areas, the notice in the form approved by the Court until the expiration of the period within which Plaintiff Class members must submit objections to counsel for Plaintiff Class.  Upon written request, counsel for Plaintiff Class may visit the Juvenile Hall Facilities to ensure compliance by SBCSS with this posting requirement.  After review by Plaintiff Class’ counsel and Court approval of the notice, within fifteen (15) calendar days, SBCSS shall also mail the notice by First Class mail to the last known address, in the form approved by the Court to all members of the class who no longer reside at the Juvenile Hall Facilities but who are currently being educated by SBCSS.  

42. Objections to Settlement 

Members of the class shall have twenty-one (21) calendar days after such notice to submit to counsel for the Plaintiff Class any inquiries or objections they may have.  Counsel for the Plaintiff Class shall then have ten (10) calendar days to forward copies of any such inquiries or objections to counsel for the SBCSS and to the Court. 

43. Court Approval

Following the expiration of the time for submitting any objections, the Parties shall request the Court to approve this Settlement Agreement as submitted or schedule a hearing for the purpose of considering approval of this Settlement Agreement.

INJUNCTIVE RELIEF tc "INITIAL SCREENING AND ASSESSMENT "\l  

44. Child Find Procedures  

SBCSS shall maintain “child find” procedures consistent with federal and state law.  20 U.S.C. §§ 1401, 1412(2)(c); 34 C.F.R. § 300.5; Cal. Educ. Code §§ 56300 – 56303.  Special Education identification shall include self-identification instruments and other testing instruments to identify Students who do not self-identify.

45. SBCSS Child Find Screening

SBCSS shall maintain an effective screening procedure that will elicit information for self-identification of special needs and sufficient education information for SBCSS to comply with its child find obligations under the IDEA (“Child Find Screening”) and Cal. Educ. Code §§ 56300 – 56301.  At enrollment, SBCSS screening and assessment will include:  

A. California Department of Education approved reading assessment, such as Renaissance Reading;

B. California Department of Education approved math assessment, such as Renaissance Math;

C. Career interest survey, such as COINS;

D. Review of previous school records, when available, including suspensions and behavior indicators;

E. Student questionnaire of previous school history substantially in the form attached hereto as Exhibit C;

F. Observation by classroom staff;

G. Review of work samples; and

H. Review of any parent-submitted documents pertaining to education, and/or local school district materials submitted by the parent.

Child-find obligations are ongoing, and SBCSS shall take all appropriate measures to ensure that these obligations are met, including further review of records, testing, screening and assessments as they become available.

46. Education—Review of records

As soon as possible, but in any event no later than three (3) school days after arrival at the Juvenile Hall School, Education Staff shall review the Child Find Screening and any recommendations or referrals made by Probation Staff, Mental Health Staff and medical staff and shall utilize an instrument approved by the California Department of Education to assess academic level.  Based on the review of the Child Find Screening, and any recommendations or referrals, Education Staff shall take appropriate action, including but not limited to obtaining further records, initiating assessments, and/or holding an IEP meeting.  If the Youth has an existing IEP or Section 504 plan, services consistent with the IEP or Section 504 plan shall be provided immediately, unless precluded by legitimate safety and security measures.  For changes to be made to the level of services or placement, a new IEP or Section 504 meeting shall be held.

47. Education Staff Training

Education Staff shall receive appropriate training in order to identify Youth who may be eligible for Special Education and Related Services, in need of further assessment, and/or an Accommodation under Section 504.  

48. Section 504

To the extent that any screening or assessment identifies a disabling condition that requires a Section 504 meeting to develop appropriate Accommodations, then the agency that administered the screening or assessment shall notify the relevant agencies, the Youth and Parent(s), and arrange for a Section 504 meeting.

49. Education—Monitoring Materials

Screening instruments, training materials and curricula shall be provided to counsel for Plaintiff Class for their review upon reasonable request.  Issues pertaining to such training and curricula may be discussed with the Education Monitor and/or the Working Group. 

50. Review of Probation Records Available to Education Staff

The parties to this Settlement Agreement understand that the Probation Department has agreed to automate its records regarding Youths and, once automated, will make relevant records available to Education Staff.  Education Staff shall review and utilize relevant Probation Department records, once computerized and made available, as provided for in California Welfare & Institutions Code § 827(a)(1)(f), as appropriate.

TRANSMISSION OF RECORDStc "TRANSMISSION OF RECORDS FROM PRIOR SCHOOL/AGENCY TO JUVENILE HALL/PLACEMENT"\l
51. Requesting Education Recordstc "Education Records"\l 2
Within two (2) school days of the Youth entering Juvenile Hall Schools, Education Staff shall request the educational records from the Youth’s previous school(s), as well as from all known agencies or programs responsible for delivery of mental health or other Related Service, e.g. special physical therapy, prior to the Youth entering custody.  SBCSS shall designate and train staff responsible for requesting that records be faxed to the facility so appropriate planning can take place as soon as possible.  SBCSS shall maintain a tracking system, so that if records are not obtained within one (1) week of the Youth entering custody, follow-up requests will be made immediately.  If other school districts are repeatedly failing to provide properly requested records, the Education Monitor shall report such issues to the Working Group.  SBCSS is not responsible for ensuring compliance by other school districts.
52. Unavailable Education Records

If records are not received within fourteen (14) school days of the Youth entering custody, and there is reason to believe the Youth may be eligible for Special Education services, the Juvenile Court School shall develop an assessment plan and conduct an evaluation upon receipt of a signed assessment plan within the timelines specified by law.

53. Youth’s Transfer Before Assessment

If a Youth is transferred or discharged from a Juvenile Hall Facility before an assessment is complete, the Juvenile Court School shall forward all information regarding screenings and assessments completed to date, noting what assessments are yet to be performed, to the Youth’s receiving school district and/or to the Youth’s last known address, upon receiving a request for records or a signed release from the Parent.  

54. Forwarding Education Records Received After Transfer

If any requested educational records are received after a Youth has been transferred out of a Juvenile Hall Facility, the SBCSS shall promptly forward the records to the Youth’s last known address, next placement or receiving school district, provided a request for records from the placement/receiving school district or a signed release from the Parent is on file.  If a records request from the receiving school or a signed release of records authorization from the Parent is not received by the Juvenile Court School within fourteen (14) school days of the Juvenile Court School’s receipt of the requested educational records, and those records include an IEP or 504 Plan, and the receiving school is not the same school that provided the records, SBCSS shall mail the records to the last known Parent address in lieu of sending records to the receiving school, or to the Youth’s last known address.
55. Timely Review of Education Records

Within two (2) school days of receiving education records, Education Staff shall review the records.  In evaluating education records, Education Staff will comply with 20 U.S.C. § 1401, et seq. and the California Education Code.  If the records are sufficient, Education Staff shall evaluate the Youth’s needs, and then, if applicable, comply with the provisions of federal law, state law, and this Settlement Agreement.

56. Completing Education Assessment Upon Youth’s Return

If a Youth is returned to a Juvenile Hall Facility and an assessment was previously ordered and/or initiated but not completed, it shall be completed, if it is appropriate to do so, upon the Youth’s return to a Juvenile Hall Facility.

EDUCATIONAL SERVICEStc "PROVISION OF EDUCATIONAL SERVICES"\l
57. Cooperation of Education and Probation Staff

The Education Staff shall cooperate with Probation Staff to provide an appropriate and safe environment for all Youth in a Juvenile Hall Facility.

58. Evaluation of Educational and Detention Needs

A Youth’s educational needs shall not be determined by the Youth’s detention record. 

59. SBCSS Budget

SBCSS shall maintain a separate line item in its budget for Juvenile Hall Schools.

60. Cooperation and Collaboration

SBCSS shall maintain a process for working collaboratively with other agencies providing services to individual Youths, including but not limited to, the MDT meetings between Education Staff, Special Education Staff, Mental Health Staff, medical staff, Probation Staff, and with the Working Group.  

61. MDT Meetings

Wherever possible, but without including records which could stigmatize an individual Youth, such as criminal or delinquent conduct records, within permanent educational records, MDT meetings may be used as a process of collaboration between Educational Staff, Special Education Staff, Mental Health Staff, medical staff, and Probation Staff in furtherance of the Youth’s care and treatment. 

62. Obligation to Protect Confidentiality

SBCSS shall protect the Youth’s confidentiality and comply with all legal requirements related to education records, including California Welfare & Institutions Code § 827 and the Family Educational Rights and Privacy Act (“FERPA”).  Personal information pertaining to a Youth (such as underlying delinquent conduct or probation history) shall not become part of the Youth’s education record unless necessary to document eligibility for educational and Related Services, and in compliance with applicable law.

63. Schooling for All Children in Juvenile Hall Facilities

SBCSS is responsible for educating Youth in the Juvenile Hall Schools.  

64. Objective Criteria for Class Placement

Education Staff may, when appropriate, make recommendations to Probation Staff regarding class placement of Students, which takes into consideration academic as well as physical, developmental and mental health needs.
65. Curriculum and School Day

The length of the Juvenile Hall School day, the topics covered, and other aspects of curriculum shall be consistent with the requirements of the California Education Code.  Nothing in this Settlement Agreement shall require SBCSS to implement curriculum that violates the California Education Code or the requirements of the California Department of Education.  

66. Compliance with State Standards

SBCSS shall continue to maintain curriculum guides that define the scope and sequence to meet state standards in core academic areas.  Waivers should only be sought in instances of extreme necessity.  


67. Elective Courses

SBCSS shall make available elective courses at Juvenile Hall Schools.  SBCSS shall use objective criteria for how Youth are assigned to elective courses.  SBCSS shall maintain records of grades and credits earned by Students in elective courses.

68. Graduation and GED
SBCSS shall provide course work sufficient to allow a Student to obtain a GED or a high school diploma.  Students shall be permitted to take the general equivalency diploma (“GED”) examination or graduate high school utilizing course work credits earned at Juvenile Court Schools.  SBCSS shall enable Students to take the GED examination while enrolled in a Juvenile Hall School.

69. Social Skills Curriculum

SBCSS shall include instruction on social skills as a part of the curriculum.   The social skills curriculum shall address issues of personal/social development.  The parties understand that SBCSS has recently begun to implement the “Why Try” program as its social skills curriculum.  SBCSS shall periodically report on the implementation of the social skills curriculum and how the program is working to the Working Group.  If requested by Probation, SBCSS shall provide training on the curriculum to Probation Staff.

70. Career Development

SBCSS shall maintain vocational and career development programs and electives, which may include Regional Occupation Programs.  

71. Tracking Student Progress
SBCSS will maintain a student portfolio reflective of the Student’s school performance while in the Juvenile Hall Schools.  The Student portfolio shall be standardized to contain information according to the following schedule:

· Week One of attendance:  a measure of reading and math achievement levels such as STAR reading and math.

· Week Two of attendance:  a rubric scored writing sample and a classroom math work sample.

· Week Three of attendance:  a credit check or report card review.

· Week Five of attendance:  a vocational education survey or vocational writing sample such as a resume.

· Week Six of attendance:  a social skills project writing sample.

· Week Seven of attendance:  a non fiction writing sample.

· Week Eight of attendance:  retest results in reading and math achievement.

If permitted by Probation, Education Staff will permit Students to take and keep their portfolios on the unit.  If the Student’s portfolio is not kept by the Student, upon written request, the Student portfolio shall be available to the Parent of Students under age 18, or to Students age 18 or older.  Student portfolios shall also be provided as specified in Paragraph 96 of this Settlement Agreement.
72. Feedback to Parents Required

SBCSS shall provide Parents and Students with effective feedback about academic progress through quarterly report cards or equivalent tools.  Students who have been enrolled in a Juvenile Court School for at least seventy-five percent (75%) of the quarter will have report cards generated and provided to Parents.  Students who leave the Juvenile Court School prior to the end of the quarter may obtain a copy of their transcript containing grades and credits earned while in Juvenile Court Schools in accordance with Paragraph 96 of this Settlement Agreement.  If a Parent requests a conference with a teacher, Education Staff shall be reasonably available to meet with the Parent(s). 

73. Class Size and Student/Teacher Ratios

Class sizes and general student/teacher ratios at Juvenile Hall Schools shall comply with state law for public schools and accommodate a Youth’s current education level. 

74. Library

SBCSS shall provide a library at the Central Juvenile Hall that is consistent with the requirements for a library serving a public school.  All Youth shall have access to the library materials.  Youth at facilities other than the Central Juvenile Hall shall continue to have lending privileges. 

75. Teacher Qualifications

SBCSS shall ensure that all Juvenile Court School teachers meet the applicable certification requirements for the State of California, including the No Child Left Behind and IDEA 2004 teacher qualifications.  

76. Substitutes 

SBCSS shall employ substitutes or provide coverage for general and Special Education staff when regularly assigned staff are unavailable.

77. Staff Development Plan

As soon as possible, SBCSS shall continue to use a staff development plan with a focus on research-based approaches to Special Education.  SBCSS shall develop a schedule for staff development and training.

SPECIAL EDUCATION AND DISABILITY ACCOMMODATIONStc "APPROPRIATE PROVISION OF SPECIAL EDUCATION AND DISABILITY ACCOMMODATIONS"\l   

78. Assessment and IEP Preparation

If, after a Youth is evaluated in conformance with Paragraphs 48 through 54 there is a need for Special Education or Related Services, Education Staff shall:  

A. Refer the Student for additional assessment(s) as needed; 

B. Continue to implement the existing IEP, if one exists, or immediately implement a temporary plan consistent with the Youth’s known special needs pending development of an IEP; 

C. Hold an IEP team meeting; and 

D. Prepare an IEP in accordance with state and federal law.

79. Education of Youth with Disabilities

SBCSS shall Accommodate Students with Disabilities.  SBCSS shall comply with the ADA, Section 504 (including the free appropriate public education provisions of Section 504) and reasonably address the needs of Youth who use English as a second language.  These Accommodations shall be provided in the school environment, including physical education and transitions to and from the school environment.
80. Evidence-Based Instructional Practices and Curricular Materials

SBCSS shall utilize State Department of Education / Board adopted evidence-based instructional and curricular material in the provision of Special Education services and instruction.  SBCSS shall use student achievement data criteria, such as those used by an independent audit of SBCSS program in the accreditation process, to determine the effectiveness of curricular and instructional practices in assessing student progress.  SBCSS shall provide Plaintiff Counsel with a copy of the independent audit documents prepared during the term of this Settlement Agreement.  
Upon reasonable notice, SBCSS shall permit access for a period of not more than two (2) days per calendar year to Juvenile Court School facilities and classrooms for all records in the classroom, classroom observation and individualized instruction observation by an expert mutually acceptable to the parties.  Said expert shall agree to abide by the terms and conditions of the Protective Order and shall execute an Acknowledgment according to the terms of the Protective Order.
To provide for monitoring of the implementation of the Settlement Agreement, upon request SBCSS will provide Plaintiff Class’ counsel with quarterly statistical results of spot checks conducted by the Monitor to verify that IEP documents are being implemented as written. 

Any statistical information or documents provided for review as part of the monitoring of the implementation of the Settlement Agreement will conform with the requirements of federal and state laws regarding the confidentiality of student information and records.  Said information will be used only for the purpose of monitoring of the implementation of the Settlement Agreement and will not be disseminated to third parties and shall be subject to the Protective Order, as and to the extent set forth in the Protective Order. 
81. Identification of Youth with Disabilities

SBCSS shall maintain policies and practices to identify Youth with Disabilities or special needs and to comply with the ADA and Section 504.

82. Training

Education Staff shall be trained to identify ADA and Section 504 needs, and how to refer Youth for evaluation.

83. Attendance at IEP Meetings

IEP Meetings shall be attended by persons appropriate to the IEP process, including but not necessarily requiring nor being limited to Special Education Staff, Probation Staff, a SBCSS representative, a school administrator, a school psychologist or other professional qualified to interpret test data, Mental Health Staff, the Student, and all other persons provided for in Cal. Educ. Code § 56341.  

84. Parent’s Participation in IEP Meetings

The Youth’s Parent is an IEP team member and shall be invited to participate in the IEP.  Education Staff shall make all reasonable accommodations to facilitate the Parent’s participation in IEP Meetings, including arranging for a teleconference when the Parent is otherwise unable to attend.  

85. Client Advocate Participation in IEP Meetings

If the Youth or Parent has a client advocate, Education Staff shall make all reasonable accommodations to facilitate the client advocate’s participation in IEP Meetings.

86. Provision of IEP/DIS Services/Related Services

Designated Instruction Services (“DIS”) are defined in Cal. Educ. Code § 56363(a), and further described in § 56363 (b).   Juvenile Court Schools provide DIS or Related Services as necessary and appropriate within their respective legal responsibilities according to each Youth’s IEP.  As a DIS provider, Juvenile Court Schools shall ensure that its services are consistent with the Youth’s IEP.

87. Special Day Classes

SBCSS shall provide a Special Day Class (“SDC”) for any Student whose IEP requires it.  Legitimate safety and security concerns shall take precedence over SDC placement.  When a Student with an active IEP authorizing SDC placement enters the Juvenile Court School, but safety and security concerns prohibit placement in the SDC setting, an IEP team shall conduct an IEP meeting to address the situation.  If there are a sufficient number of girls to create a SDC, then one shall be provided. 

88. Options when SDC Attendance Impossible

A range of all applicable Special Education options shall be provided including Resource Specialist Program (“RSP”) services, transition planning and Related Services.  The length of the school day is to be considered during the IEP meeting, including direct Special Education, individual direct/Related Services, and the option to attend both shifts of a double session when appropriate on a case-by-case basis. 

89. Provision of Mental Health Services in IEP

SBCSS shall facilitate the participation of DBH in the IEP of any Youth with mental health needs that could appropriately be addressed through an IEP.  When a Youth requires mental health services and DBH is unable or unwilling to provide such services, SBCSS shall provide mental health services whenever necessary for the Youth to benefit from his or her education.  SBCSS shall ensure that the services provided (type of service, duration, and frequency) is dictated by the Youth’s needs.

90. Educational Services for Youth Kept on the Unit
When Youth Kept on the Unit are unable to be physically present in the classroom due to safety and security reasons, Education Staff shall deliver education instruction and materials to Probation Staff for Probation Staff to provide the materials to the Youth.  Course work and credit for work appropriately completed by Youth shall be allocated by Education Staff.  Special Education services will be provided in the unit consistent with a Student’s IEP.  When the entire class is kept on the unit and safety and security provisions allow, Education Staff shall provide direct instruction to Youth Kept on the Unit. 

91. Special Education During “Lock Downs”—Development of Policies

SBCSS shall maintain policies and/or procedures for the provision of Special Education services during “lock downs” or other circumstances.

92. Provision of Behavioral Support

SBCSS shall provide individual Youth with behavioral support and mental health Intervention as prescribed in the Youths’ IEPs, Section 504 plans, or other written Student-specific plans that pertain to the school setting.

93. Obligations When Behavioral Issues Impact Education

If serious behavioral issues in the Housing Unit, Juvenile Hall School, or in any transition between areas, impacts the education of or results in the use of force on a Youth with Disabilities, Education Staff shall consider the need to convene an IEP meeting, to develop a behavior support or Intervention plan, and/or to conduct a “functional analysis” in compliance with California Code of Regulations Title 5, Section 3052.53.  SBCSS shall follow SELPA policies and procedures pertaining to behavior support plans, behavior intervention plans and “functional analysis,”  including without limitation compliance with the Hughes Bill (Cal. Code Regs., tit. 5, §§ 3001, 3052).  

94. Behavior Intervention of Youth with IEPs

SBCSS shall only use behavior intervention procedures that are consistent with the IEP and the Youth’s Special Education, mental, physical and/or emotional needs, including any and all Disabilities.

95. Behavior Support and Managementtc "Behavior Support and Management"\l 2
SBCSS shall work with Probation to maintain a facility-wide positive behavioral support plan, which emphasizes behavioral outcomes.  Education Staff shall monitor the Student’s  behavior at the Juvenile Court School and participate in the facility-wide plan.  Education Staff shall meet quarterly with Probation to review the plan and its progress.

TRANSITION

96. Transition Planning—Development

When Students who have been enrolled in Juvenile Court Schools for at least twenty-one (21) consecutive school days leave the Juvenile Court School setting, SBCSS shall, upon receipt of a records request from the receiving school or a signed release of records authorization from the Parent, forward to the next school records of grades, credits, contents of the Youth’s portfolio (as outlined in Paragraph 71) and any IEPs or Section 504 plans developed in the Juvenile Court School setting, including any behavior support plans, functional analysis or behavior intervention plans.  If a records request from the receiving school or a signed release of records authorization from the Parent is not received by the Juvenile Court Schools within fourteen (14) school days, SBCSS shall mail the Student’s records to the last known Parent address in lieu of sending records to the receiving school.  Students shall be permitted to retain records, including IEPs and the Student’s portfolio as described in Paragraph 71 above, on the Housing Unit, if permitted by the Probation Department, or such records shall be provided to the Student upon departure from the Juvenile Hall Facility.  If the records are not available at the time of a Student’s departure from a Juvenile Hall Facility, the records shall be mailed to the Student’s last known address.  If the Student is age 18 or older, the records will be mailed attention to the Student, rather than to the Parent, in compliance with the law.  Upon request, Education Staff shall provide a phone consultation with the receiving school staff for Youth transitioning to a new school setting.
97. Transition Planning—Training

Education Staff responsible for providing Transition Services shall receive appropriate training.

98. Transition Planning—Education

Education Staff shall develop and maintain an individual transition plan for Special Education Youth as required by IDEA and California regulations for implementation of IDEA as part of the Youth’s IEP.  Education Staff shall provide transition services for all Youth, regardless of age, that are in a Juvenile Hall Facility for twenty-one (21) consecutive school days or more consistent with Paragraph 96 above.

99. Transfer of Records—Development of Procedures

SBCSS shall maintain a specific procedure for the transfer of Youth records to the last known address and, if a request for records is made or a release from the Parent is on file, to the next placement or receiving school district.

PROCEDURAL SAFEGUARDStc "Procedural Safeguards"\l 2  

100. Complaints About Education Services

Youth may file complaints about education services with SBCSS.  Education services complaints shall be processed pursuant to SBCSS written policies and procedures in compliance with the law.  The Education Monitor shall provide statistics concerning educational complaints to the Working Group.

101. IDEA Procedural Safeguards

SBCSS shall coordinate with Probation to provide Parents with information regarding procedural safeguards upon Students’ arrival at Juvenile Hall Facilities.

102. Complaint Forms

Complaint forms shall be available at the Juvenile Hall Schools at all times.  Youth requesting a complaint form shall be given one immediately, or as soon as circumstances permit. 

103. Training—SBCSS Child Abuse Reporting

SBCSS shall periodically train teachers regarding a teacher’s reporting obligations pertaining to suspected child abuse.  The training shall include information regarding what constitutes child abuse.

104. Child Abuse Reports Considered Personnel Complaints


Suspected child abuse alleged against SBCSS personnel shall be reported to law enforcement as mandated by California Penal Code Section 11165 et. seq. and reported to the SBCSS Personnel Office pursuant to SBCSS polices and procedures.
IMPLEMENTATION AND MONITORING

105. Implementation Plan—Timing

As soon as possible, SBCSS shall develop and implement a comprehensive plan for implementing this Settlement Agreement.

106. Compliance—Documentation

SBCSS shall provide Plaintiff Class’ counsel with copies of any SBCSS policies and procedures adopted or modified in conjunction with this Settlement Agreement, materials used for staff training in conjunction with this Settlement Agreement, updates to the SBCSS Records Handbook or other SBCSS handbooks made in conjunction with this Settlement Agreement; and samples of screening and assessment instruments within thirty (30) calendar days of their adoption or modification.  Said policies, training materials, handbook updates and screening and assessment instruments are subject to the reasonable review and comment of Plaintiff Class’ counsel.  Suggestions on policies, materials, handbook updates and screening and assessment instruments may be directed to the Education Monitor within thirty (30) days of receipt of materials by Plaintiff Class’ counsel and shall, at the request of counsel or the Education Monitor, be discussed at a meeting of the Working Group.  

107.  SEQ CHAPTER \h \r 1Compliance—Reports

SBCSS shall make available to the Working Group a statistically representative sample of Special Education Student school records, calculated as provided in Exhibit D, and the complete list of the total population of Special Education Students by Student number at the time that the statistically representative sample is compiled.  Said records shall be produced upon request of the Working Group, at a frequency not to exceed that of Working Group meetings (i.e., once every thirty (30) to forty-five (45) days in Year 1 of this Settlement Agreement and once every ninety (90) days in Years 2 and 3 of this Settlement Agreement).  Student school records shall include assessments completed by Education Staff at enrollment or subsequent to enrollment, any IEPs or Section 504 plans for the Student that were developed by Juvenile Court School staff or received from previous school settings, any school records forwarded to the Juvenile Court School from the previous school, any suspension reports contained in the available records, and the transcript of the Student’s grades/credits.  Information identifying the Youth shall be redacted.  Said records shall be provided to the parties prior to each Working Group meeting and shall be subject to the Protective Order, as and to the extent set forth in the Protective Order.  Data provided shall be subject to the Protective Order, as and to the extent set forth in the Protective Order and used exclusively in the Working Group to monitor implementation of the Settlement Agreement.
108. Education Monitor—Location

The Education Monitor shall be based at a location, which will facilitate his/her duties.  The Education Monitor shall visit each Juvenile Hall Facility on an as-needed basis so that all staff, Youth, Parents, and others may easily contact the Education Monitor to express concerns, ask questions, or clarify any issue regarding the Juvenile Court Schools.  
109. Education Monitor—Qualifications

The Education Monitor shall have experience necessary to effectively evaluate education programs in the Juvenile Court School setting.

110. Education Monitor—Staff


The Education Monitor will coordinate with Juvenile Court Schools staff to implement this Settlement Agreement.  

111. Education Monitor —Duties

Upon reasonable request, the Education Monitor or his/her designees shall be reasonably available to meet with Youth, Parents, community leaders (such as Inland Empire Advisory Board, Children's Network of San Bernardino County, Juvenile Public Defenders, Alternative Public Defenders, District Attorneys, Bar Association leaders, Community Group based out of the Inland Empire Health Plan that is currently in formation), staff, administrators, the judiciary, and counsel for Plaintiff Class and SBCSS on both an informal and a formal basis to discuss issues related to the Settlement Agreement, including without limitation, Special Education needs and Disability Accommodations.  The Education Monitor may have ex parte communications with counsel for each of the parties, or the parties themselves. 

112. How to Contact Education Monitor —Notice

SBCSS shall post notices describing the duties of the Education Monitor and how to contact the Education Monitor in all Juvenile Hall Schools and Juvenile Hall Facilities visiting areas.  The notices shall be in English and Spanish.

113. Settlement Agreement—Notice

SBCSS shall post notices (attached as Exhibit E) describing this Settlement Agreement in all Juvenile Hall Schools and Juvenile Hall Facilities visiting areas.  The notices shall be in English and Spanish.

114. Education Monitor Duties—Spot Checks

The Education Monitor or designated staff members shall conduct spot checks of any regularly occurring evaluative procedure, including IEPs, or any other meeting in which planning is made for the provision of education services to a Youth.

115.  Education Monitor Duties—Retention of Data

The Education Monitor or designated staff member shall collect and retain data in a readily useable form so that it is possible to identify and quantify frequently recurring Disabilities and special needs that Youth in custody have.

116. Education Monitor Duties—Attending Staff Meetings

The Education Monitor shall attend or direct a staff member to attend staff meetings and briefings or other meetings at which staff are instructed on the policies, procedures, or provision of services to Students. To the extent that there are trainings that are repeated, the Education Monitor need not attend each meeting, but may perform spot checks.

117. Education Monitor Duties—Reports

One hundred eighty (180) calendar days following the Effective Date, the Education Monitor shall file with the Court, with copies to Plaintiff Class’ counsel, a status report stating whether SBCSS is complying with the terms of this Settlement Agreement.  This report shall include the precise steps SBCSS has taken to implement this Settlement Agreement, attaching as exhibits any policies or procedures developed or modified as part of the Settlement Agreement, and shall evaluate the extent to which SBCSS has complied with the specific provisions of this Settlement Agreement.

118. Compliance Records

The Education Monitor shall maintain sufficient records to document SBCSS’ compliance with all terms of this Settlement Agreement.  These records shall be available for review by Plaintiff Class’ counsel, upon reasonable request.

119. Working Group

SBCSS shall participate in a Working Group to provide assistance to SBCSS in maximizing the effectiveness of this Settlement Agreement.  SBCSS’ participation in the Working Group will last for three (3) years following the Effective Date.  

120. Working Group—Regular Meetings

The Working Group will first meet within ninety (90) calendar days of the Effective Date, then every thirty (30) or forty-five (45) calendar days thereafter for the first year following the Effective Date.  Thereafter, the Working Group shall meet every ninety (90) days until the expiration of the Settlement Period unless otherwise requested and agreed to by the Working Group, or ordered by the Court.

121. Working Group—Additional Meetings

The Working Group may conduct or organize any and all further meetings to carry out and effectuate the goals and policies underlying this Settlement Agreement, including scheduling additional meetings with community groups, advisors, educational personnel, or other persons or organizations, as agreed to by all parties to the Working Group.

122. Working Group—Members

The Working Group shall consist of the Compliance Director, one (1) representative from the Central Administrative Office, one (1) representative from Probation’s Detention Corrections Bureau, one (1) representative from DBH, and up to two (2) representatives from Plaintiff Class’ counsel, including at least one (1) representative from the DRLC.  The Education Monitor shall also be a representative to the Working Group and may invite one (1) additional representative from SBCSS.  Individuals who are mutually agreeable to the parties in the Working Group may be invited to attend specific Working Group meetings to discuss issues when appropriate.  Said individuals shall be required to comply with the terms of the Protective Order. 

123. Working Group—Confidentiality

The discussions and information exchanged in the Working Group shall be confidential.  Documents disclosed to the Working Group shall be subject to the Protective Order, as and to the extent set forth in the Protective Order.  Information obtained in the Working Group shall not be disseminated to anyone except the Court, or the employees, consultants, counsel or experts of the parties in the Working Group, without the consent of all members of the Working Group, or the Court’s approval.

124. Working Group—Duties

The Working Group shall discuss continued compliance and implementation of the terms of this Settlement Agreement.  The Working Group may make recommendations to SBCSS regarding policies and procedures and the goals of this Settlement Agreement.  The Education Monitor shall make recommendations regarding educational issues in status reports to the Court as requested and required by the Court.  Reports which may reveal the identity of any Youth shall be filed under seal.  

The primary focus of the Working Group is the implementation of the systemic changes provided for in the Settlement Agreement.  The Working Group is not intended as a forum for fashioning individual treatment plans or programs. Further, information provided and discussed in the Working Group shall be subject to the Protective Order, as and to the extent set forth in the Protective Order.  

125. Working Group—Compensation

Plaintiff Class’ counsel shall be compensated by SBCSS for their time and expenses relating to participation in the Working Group a maximum of Five Thousand Dollars ($5,000.00) per year.  On September 1, 2006, September 1, 2007 and September 1, 2008, SBCSS shall issue a check in the amount of Five Thousand Dollars ($5,000.00) to DRLC, formerly the Western Law Center for Disability Rights, and deliver to the Executive Director at DRLC, 919 Albany Street, Los Angeles, California 90015.
126. Working Group—Notice of Meetings

Notice of the Working Group’s meetings and how to contact the members of the Working Group shall be posted in English and Spanish in the school and living areas of the Juvenile Hall Facility, including specifically the public and visiting areas.

DISPUTE RESOLUTION AND CONTINUING JURISDICTION

127. Introduction

Any dispute that arises between any of the SBCSS and the Plaintiff Class shall be resolved as set forth in this section.

128. Notification

Should any person assert any dispute, that person is required to notify the SBCSS through the Education Monitor assigned, or such other designee as set forth by SBCSS.  Notification shall be in writing and shall be accomplished by facsimile, hand delivery, or U.S. Mail.  

129. Informal Resolution

The parties to the dispute shall then endeavor in good faith to resolve the reported dispute informally.  

130. Formal Resolution

If, sixty (60) calendar days after notification, the parties have not reached a mutually satisfactory resolution of the dispute, then any party may request Court intervention.

131. Court Intervention

In the event the dispute is not resolved through the informal discussions, the entire dispute, including the legal briefing, shall be submitted to the Court, who may require additional briefing and/or any other remedy within the Court’s jurisdiction, including reference to special master and/or mediator.  The costs of such Court-ordered referral shall be advanced equally among the parties, and may be subject to reimbursement as to the prevailing party. 

132. Attorney Fees and Costs

The prevailing party in any dispute arising out of this Settlement Agreement, as determined by the Court or its designee, may be entitled to attorneys’ fees and costs, in accordance with law.tc "ENFORCEMENT, COMPLIANCE, MODIFICATION AND CONTINUING JURISDICTION"\l
133. Court Retains Jurisdiction

After the Effective Date of this Settlement Agreement the Court shall retain jurisdiction to ensure that parties fulfill their respective obligations undertaken in this Settlement Agreement, and shall retain jurisdiction to resolve disputes and/or fashion relief so as to carry out the provisions of this Settlement Agreement. 

134. Enforcement Procedure


If any party has reasonable cause to believe that any other party has failed to perform any obligation undertaken in the Settlement Agreement, or if any party has reasonable cause to believe that one or more provisions of the Settlement Agreement need to be revised, after providing the other parties with notice and opportunity to immediately correct the non-compliance or make the modification, the party may apply to the Court for a hearing regarding the issue.  The moving party shall have the burden of proof.  Application to the Court for assistance on the subject of compliance with this Settlement Agreement shall be in accordance with the procedures set forth in this Settlement Agreement.

SO AGREED:

Date: _____________, 2006

______________________

Herbert Fischer, on behalf of himself as an individual, and on behalf of 

San Bernardino County Superintendent of Schools.  

Date: _____________, 2006

/S/______________________

“John Doe 2” known as ______________

Date of Birth ______________________

Signature Filed Under Seal

Date: _____________, 2006

/S/______________________

“John Doe 3” known as ____________________

Date of Birth ____________________________

By and through his guardian ad litem _________________
Signature Filed Under Seal

Date: _____________, 2006

/S/______________________

“John Doe 4” known as _____________________

Date of Birth _____________________________

By and through his guardian ad litem _________________
Signature Filed Under Seal
Date: _____________, 2006

/S/______________________

“Jane Doe 5” known as ____________________

Date of Birth ____________________________

Signature Filed Under Seal

Date: _____________, 2006

/S/______________________

“John Doe 6” known as ____________________

Date of Birth ____________________________

Signature Filed Under Seal

Date: _____________, 2006

/S/______________________

“John Doe 7” known as _____________________

Date of Birth _____________________________

Signature Filed Under Seal
SO AGREED AS TO FORM:

DISABILITY RIGHTS LEGAL CENTER

Date: _____________, 2006

By ________________________________

Paula D. Pearlman

Attorneys for Plaintiffs

JOHN DOE 2, et al.

LATHAM & WATKINS LLP

Date: _____________, 2006

By ________________________________

Maria Pilar Hoye

Attorneys for Plaintiff JOHN DOE 2

GIBEAUT, MAHAN & BRISCOE

Date: _____________, 2006

By: ______________________________

Gary A. Gibeaut

Attorneys for SBCSS
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STATISTICALLY REPRESENTATIVE SAMPLE 

FORMULA

EXHIBIT E
NOTICE OF SETTLEMENT AGREEMENT
i

