

June 9, 2009

The Honorable Steven A. Brick

Superior Court of the State of California

County of Alameda

Department 17

Administration Building

1221 Oak Street

Oakland, CA  94612

RE:
Turner v. Association of American Medical Colleges, Case No. RG 04166148 – Letter of Disability Amici in Support of Plaintiffs

Dear Judge Brick:


The undersigned amici are legal advocacy organizations dedicated to advancing and protecting the civil rights of persons with disabilities.  More detailed statements of interest are attached hereto.  Amici have extensive experience representing low-income persons with disabilities.  We write to urge the Court to reject the defendant’s motion for $1.6 million in fees in the Turner case as well as its memorandum of costs.  Denying defendant’s request for fees and costs is consistent with and required by California’s public policy and this Court’s obligation to reach just results in all proceedings.  


We concur with the arguments made by amici Legal Aid Association of California (LAAC) and the Western Center on Law and Poverty (“Western Center”).  Under California Supreme Court precedents, this Court retains its inherent authority and broad discretion to rule on Defendant’s Motion for Attorneys Fees in a manner that reaches a just result.  Here, justice requires consideration of the underlying merits of plaintiffs’ claims, the financial circumstances of the plaintiffs, and the relative financial positions of the parties, all within the context of California’s longstanding commitment to the vigorous enforcement of its expansive disability civil rights laws.  Given these factors, it is plain that defendant’s motion should be denied.  


We write separately to underscore the unprecedented chilling effect that any award of attorneys fees or costs against the plaintiffs in Turner would have upon the private enforcement of our state’s disability nondiscrimination laws through public interest litigation.  

As nonprofit law reform organizations, we work daily with individuals with disabilities – and disability membership organizations – to ensure that important realms of our society are made more accessible and responsive.  Although our clients come to us seeking assistance with their personal access problems, they consistently strive to obtain institutional reforms benefitting the lives of other persons with disabilities.  “I want to help those who come behind me,” is the common refrain.  


Being a plaintiff in public interest disability rights litigation is grueling, particularly in class action cases.  Individuals and organizational representatives must submit to depositions and respond to intrusive discovery requests.  Plaintiffs with disabilities must endure invasive medical and psychological inquiries.  Class representatives must subordinate their individual interests to the interests of the class.  The process is stressful, as the outcome of any lawsuit is uncertain at best, particularly where innovative theories or claims are advanced.  Often, by the time disability rights litigation is concluded, perhaps years after the complaint is filed, any relief comes too late for the named plaintiffs.  In the end, the most meaningful benefit secured by litigation is frequently the injunctive relief secured, which embodies the contribution made by today’s disability rights plaintiffs to future generations of Californians.  

In short, our clients serve as plaintiffs despite the substantial costs this role imposes, and in large part because of their hope for future changes made to presently inaccessible and discriminatory institutions.  The great majority of our clients maintain this commitment to law enforcement and reform while living at or below the poverty line.  See National Organization on Disability, “Landmark Disability Survey Finds Pervasive Disadvantages” (June 24, 2004) (only 35 percent of people with disabilities reported being employed full or part time, compared to 78 percent of those who do not have disabilities, and three times as many live in poverty with annual household incomes below $15,000).  

The circumstances presented by defendant’s motion and memorandum in Turner are consistent with our experiences representing individuals with disabilities.  The Turner plaintiffs sought only injunctive relief, and agreed to seek such relief on behalf of a class of disabled persons.  As class representatives, they were required to serve the bests interests of the class.  This included pursuing relief under Civil Code section 55, the statutory section at issue.  (Under emerging and unstable case law, the substantive scope of the Unruh Civil Rights Act has been altered of late, such that relying solely upon Unruh’s injunctive relief provision at section 52(c)(3) would not have served the best interests of the class.)  As students and a nonprofit entity lacking substantial means, any award of attorneys fees or costs against the Tuner plaintiffs would require the individuals to declare bankruptcy, and the organization to shut its doors.  

It is difficult to communicate the firestorm of concern and anxiety that would be ignited by an award of fees and costs against the plaintiffs in Turner.  In this era of rapidly disseminated information, news of such a ruling would travel quickly through emails, blogs and listservs, causing fear and distress among disabled individuals, organizations of persons with disabilities, and public interest attorneys.  Learning of a massive award of fees and costs against individuals with disabilities and a small nonprofit, no rational person or organization, no matter how committed to social justice, no matter how grave the civil rights violation at issue, would agree to serve as a plaintiff in public interest litigation brought under the Disabled Persons Act.  

Such a chill upon the prosecution of public interest litigation is certainly contrary to California’s longstanding public policy of eliminating discrimination against persons with disabilities, and providing effective remedies to enable the integration of disabled persons into all aspects of public life.  As the California Supreme Court recognized 30 years ago, “[b]oth the state and federal governments now pursue the commendable goal of total integration of handicapped persons into the mainstream of society.”  (In Re Marriage of Carney (1979) 24 Cal. 3d 725, 740.)
  This policy has been expressly codified since 1977: “the Legislature declares that ‘It is the policy of this state to encourage and enable disabled persons to participate fully in the social and economic life of the state ….’”  (Id. (quoting Gov. Code § 19230, subd. (a); accord Cal. Gov’t Code § 12920 (disability discrimination in employment and housing is “against public policy.”); Cal. Gov’t Code § 12920.5 (“to eliminate discrimination, it is necessary to provide effective remedies …”).)  

For all of the reasons stated in the amicus brief of the LAAC and Western Center, and in light of our own experiences as attorneys representing individuals with disabilities and organizations of persons with disabilities, we urge the Court to reach a just result in this proceeding by rejecting defendant AAMC’s motion for fees and memorandum of costs.  

Respectfully submitted,

THE LEGAL AID SOCIETY – EMPLOYMENT LAW CENTER

Claudia Center

DISABILITY RIGHTS EDUCATION & DEFENSE FUND

/s/

Linda Kilb

DISABILITY RIGHTS CALIFORNIA

/s/

Dara Schur

DISABILITY RIGHTS LEGAL CENTER

/s/

Paula Pearlman

Shawna Parks

STATEMENTS OF INTEREST

The Legal Aid Society – Employment Law Center is a public interest legal organization that advocates to improve the working lives of disadvantaged people.  Since 1970, the LAS-ELC has represented clients in cases covering a broad range of employment-related issues including discrimination on the basis of race, gender, age, disability, pregnancy, and national origin.  The LAS-ELC has represented, and continues to represent, clients experiencing discrimination on the basis of disability, including those with claims brought under federal and state disability nondiscrimination statutes.  The LAS-ELC has also filed amicus briefs in cases of importance to disabled persons.  The LAS-ELC sponsored the Prudence Kay Poppink Act, passed by the California legislature in 2000.  

The Disability Rights Education and Defense Fund, Inc. (DREDF), based in Berkeley, California, is a national law and policy center dedicated to advancing and protecting the civil rights of people with disabilities.  Founded in 1979, DREDF is staff- and board-led by people with disabilities and parents of children with disabilities.  We have deep and extensive contact with the community of people with disabilities throughout this state and the nation.  Recognized for our expertise in the interpretation of federal and California disability civil rights laws, DREDF pursues its mission through education, advocacy and law reform efforts.  As part of its mission, DREDF works to ensure that people with disabilities have the legal protections, including broad legal remedies, necessary to vindicate their right to be free from discrimination.  The longstanding, traditionally recognized right of prevailing plaintiffs to recover fees in meritorious cases is a critical component of those remedies.  Any interpretation of state law that affords a mandatory fees right to defendants runs counter to California's civil rights statutory scheme and strong public policy of fostering civil rights, and would have a chilling effect that will profoundly undermine disability rights implementation in California.  

Disability Rights California is a California non-profit Section I.R.C. 501(c)(3) public benefit corporation whose specific and primary purpose is to engage in charitable and educational activities to protect the individual rights of and advocate for persons with disabilities.  Disability Rights California is the State of California’s designated federal protection and advocacy agency for people with disabilities.
  Disability Rights California provides legal counsel and direct representation in administrative and court proceedings to individuals with all categories of disability, including but not limited to physical/orthopedic, sensory, cognitive and psychiatric disabilities.  Disability Rights California has an interest in ensuring that people with disabilities are not deterred from pursuing their civil rights for fear of personal bankruptcy.

The Disability Rights Legal Center (“DRLC”) is a non-profit organization that promotes the rights of people with disabilities and the public interest in and awareness of those rights by providing legal and related services.  DRLC accomplishes this mission through several programs, including the Cancer Legal Resource Center (a joint program with Loyola Law School), Education Advocacy Program, Options Counseling and Lawyer Referral Service, Inland Empire Program, Pro Bono Program, Education and Outreach Program, and the Civil Rights Litigation Program. Since 1975, DRLC has handled disability rights cases, including numerous access and housing cases under California and federal civil rights laws.

� In using the word “handicap,” the state high court was tracking the word choice conventions and precise statutory language of an earlier day.  The currently preferred term is “disability.”  More recent disability rights laws or amendments have updated the terminology without intending any legal change in definition or substance.


� Disability Rights California provides services pursuant to the Developmental Disabilities Assistance and Bill of Rights Act, 42 U.S.C. §15001, PL 106-402; the Protection and Advocacy for Mentally Ill Individuals Act, 42 U.S.C. §10801, PL 106-310; the Rehabilitation Act, 29 U.S.C. §794e, PL 106-402; the Assistive Technology Act, 29 U.S.C. §3011,3012, PL 105-394; the Ticket to Work and Work Incentives Improvement Act, 42 U.S.C. §1320b-20, PL 106-170; the Children's Health Act of 2000, 42 U.S.C. §300d-53, PL 106-310; and the Help America Vote Act of 2002, 42 U.S.C. §15461-62, PL 107-252.  Disability Rights California also receives other sources of funding.





